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11 January 1978

POTOMAC RIVER LOW FLOW ALLOCATION AGREEMENT ’

THIS AGREEMENT, made and entered into this 1llth day of
January 1978,. by and among the UNITED STATES OF AMERICA
(hereinafter calléd "the Government") acting by the Secretary
of the Army through the Chief of Engineers, the STATE )
OF MARYLAND (hereinafter called "the State") acting by the
Governor and the Secretary of the Department of Natural
Resources, the COMMONWEALTH OF VIRGINIA (hereinafter called
"the Commonwealth") acting by the Governor and the Chairman
of the State Water Control Board;, the DISTRICT OF COLUMBIA

(hereinafter called "the District") acting by its Mayor, the

WASHINGTON SURBURBAN SANITARY COMMISSION (hereihéfter called

"the Commission") acting by its Chairman; and the FAIRFAX

COUNTY WATER AUTHORITY (hereinafter called “the Authority")

acting by its Chairman;
PREFACE

WHEREAS, the Chief of Engineers is charged with the
operation and maintenance of the wééhingtoq Aqueduct for the
primary purpose of providing an adequate supply of potable
water for distribution to and consumption by the agencies
and instrumentalities of the Government situate in the

District of Columbia and its environs, and thereafter of
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providing a public water supply for the inhabitants of the

District of Columbia; and

WHEREAS, the Secretary of the Army is authorized, .
subject to certain conditions, to supply treated water from
the Washington Aqueduct to any cbmpetent state or local author-
ity in the Washington Metropolitan Area in Virginia, and to
that end has entered into agreements wi£h the County of

Arlington and the City of Falls Church, Virginia; and

WHEREAS, the sole source of raw water treated by the
Washington Aqueduct and dispensed therefrom is the Potomac
River, and the Washington Aqueduét is now maintaining intake
facilities for this purpose at Little Falls and Great Falls,

Maryland; and

WHEREAS, the State of Maryland has enacted an appropri-
ation permit statute which requires that all non-exempt
jurisdictions obtain a permit from the Water Resources
Administration of the.State's Department of Naturai Resources
(hereinafter called "the Administration") to appropriate or

use the water of the Potomac River; and

1

WHEREAS, the parties to this Agreemeﬁg recégnize that
other riparian interests, such as communitigs located in
Virginia, may in the future desire to withdraw and use
water from the segment of the Potomac River which is the

subject of the within Agreement, and provision is made
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herein reguiring that access by any'of them to such water

be made subject to the provisions of this Agreement; and

WHEREAS, the Commission is charged with the responsibi-

lity.of providing a safe and adequate public water supply

within the Counties of Montgomery and Prince George's,

Maryland and is also authorized to enter into agreements to

provide water, and for that purpose is operating and

malntalnlng water treatment facilities and a water

distribution system; and

WHEREAS, the Commission maintains a water treatment’

plant and an intake therefrom oh the Potomac River, which

1ntake is upstream from the Washington Aqueducﬁ intakes and

within the limits of the River covered by this Agreement,

and in addition the Commission maintains a water treatment

plant with intake on the Patuxent River, and requires

water from both ‘sources in order to fulfill its above—

mentioned responsibilities for providing a public water

supply; and

WHEREAS, the City of Rockv111e, Maryland, is operating

and maintaining water treatment fac111t1es and a water

distribution system and maintains an intake facility about

one mile upstream from Great Falls on the Potomac River,

which intake is upstream from the Washington Aqueduct
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intakes and within the limits of the River covered by this

-~

Agreement; and

WHEREAS, the Fairfax County Water Authority is an

- authority in -the Commonwealth of Virginia proposing to with-

draw water from that portion of the Potomac River which is
covered by this Agreement and has applied for a permit to

construct a water intake structure for such purpose; and

WHEREAS, in the absence of adequate upstream impound-
ments and associated flow regulation, the gquantity of water

which may flow in the Potomac Rlver between thtle Falls Dam

bt 1

and the farthest upstream 11m1t of the pool of water behind

the Chesapeake and Ohlo Canal Company rubble dam at Seneca,

Maryland, during periods of low flow in that portion of the
River, may be less than the quantity needed to meet the
demand for all customary public water supply purposes during

such periods; and

WHEREAS, in light of the Federal legislative enactments
providing for the Corps of Engineers to supply water to the
District of Columbia, enactment of legislation was deemed
by the Government to be a prerequisite to .its participation

in a Potomac River Low Flow Allocation Agreement; and

WHEREAS, the consent of Congress to a Potomac River Low

Flow Allocation Agreement is expressly stated in Section 181

of the Water Resources Development Act of 1976, Public Law

94-587; and
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WHEREAS, the consent of Congress, pursuant to Section 9

‘\n of the Rivers and Harbors Act of 1899, to the construction of a

:\‘t_
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water diversion structure by the Commission from the north

¥

I

shore of the Potomac River'a; the Commission's water filtration
plant to the north shore of Watkins Island is conditioned in

Section 181 of the aforesaid Water Resources Development Act.

o

3%

fe

of 1976 upon an enforceable Low Flow Allocation Agreement;

4

and

WHEREAS, it is the judgment of the Chief of Engineers

and the Secretary of the Army, acting pursuant to Section 10

of the Rivers and Harbors Act of 1899, that the ?ublic o
interest requires that such a Low Flow Allocation Agreement )
be a requirement for issuance of the permits for the con-

L struction of water intake structures in the subject portion ]
of the Potomac River by the Commission and the Fairfax County :

Water Authority;

Ik

NOW, THEREFORE, in consideration of the premises and of

-y g
N %

the public and governmental interests deemed to be served

....
R

Hereby, the parties hereto do mutually agree as follows:

L)

i
D N S

.:(

ARTICLE 1. Enforcement.

3

A. Certain Definitions:

1. Pertinent Portion of the River. The portion of the

i

Potomac River subject to this Agreement is that located
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between Little Fallé Dam and the farthest upstream limit of
[ - .

the pool of water behind the Chesapeake and Ohio Canal

e

Company rubble dam at Seheca, Maryland. This portion is

L

referred to herein as “"the defined portion" or;

T3
r

— -..—-—__]

alternately "the subject portion" of the Potomac River.

2. Parties. The Government, the Stafe, the Common- A-,

- wealth, and the District shall be termed "the governing

Yy

L]
R

parties.”™ All other parties hereto shall be termed "member -

parties." The term "pérties" shall mean all parties, both

governing and member, except when the context otherwise

requires.

"y', .

B.- Moderator. Authority to enforce the provisions of -

this Agreement shall be vested in an unbiased Moderator. It
o

shall be the duty of the Moderator and he shall have the

authority: _
o
1. To take all actions necessary to enforce the ;f—
provisions of this Agreement and his decisions hereunder, f}f
and for this purpose he may sue in his own name. *Q
, C ke
2. To decide all disputes between or,among the parties v
. - .\
. 1
arising under this Agreement not disposed of by consent: o
The authority of the Moderator shall not restrict those {
powers reserved to the parties, including those specified in [
Article 3, Section C. f@
-
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C. The decision of the Moderator.shall be final and
conclusive unless determined by a court of competent juris-
diction to have been fraudulent, capriéious, arbitrary, or
not supported by substantial evidence. All parties agree to
accept and iﬁplement every decision of the Moderator unless
and until said decision is overturned by a court of compe-

tent jurisdiction.

D. Thehéarties specifically grant.to the Moderator the"
authority to inspect documents, records, meters, facilities,
and other items necessary to decide any question or verify
reports made .by any "party as a consequence of this Agreement.
Upon the request of any party, the Moderator shall provide
said party any or all of the information held by him relevant

to this Agreement. . -

E. Should the Moderator-decide to commence or defend
any action or otherwise have need of legal services
relating to this Agreement, he shall have the right to
contract with counsel for such purpose, and the cost of such
Services shall be repaid in egual shares by the governing
parties. 1In th; interest of prompt action, the Moderator may
accept legal services, or an advance of funds, for suéh
purpose from any party. Nothing herein shall require a party

being'sued by the Moderator to advance funds for such purpose.
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F. The Moderator shall not be liable for injury or
damage resulting from any decision or action taken in good
faith without malice under apparent authority of this

agreement, even though such decision or action is later

-judicially déclared to be unauthorized or invalid.

G. The Moderator shall be selected, and may be relieved
of his duties for any reason, by unanimous action of the
governing parties expressed in a signed memorandum. Should the
"office of Moderator become vacant through death, resignation,
or otherwise, a new Moderator shall be selected as soon as
practicable by such unanimous action. During any period in
which the office of Moderator remains vacant through a
failure of unanimous action or otherwise, the full functions
of the office of Moderator shall be exercised*by a Standby
Moderator who shall, except as expressly otherwise provided,
be treated as the Moderator for all purposes under the
provisions hereof. The duty to designate the Standby
Moderator shall rotate annually among the Government, the
State, the Commonwealth, and the District in the order
stated, beginning on the date this agreement becomes
effective and rotating thereafter on the first day of
each calendar year. Written.notice of suéh annual
designation shall be sent to all other parties by January 15

of each year. The first Moderator for this Agreement is

designated in Annex A hereto.
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H. Subject to the availability of funds, the reaSOnéble
expenses, including legal fees, and éompensation of the
Moderator shall be paid in equal shares by the goyerning parties.
Any expense shall be deemed reasonable if‘at least thrée of v
the governing parties so agree or if so determined by a court.
If any such party accepts as reasonable a particular expense
not accepted as reasonable by the other such parties, that .
party may pay that expense, in additiog to that party's
proportionate share of all other expenses. At the time of
each annual review as provided in article 4 of this agreement}
the governing parties shall set, by majority vote; the per
diem fee to be paid a Moderator in the event his services
shall be necessary. A Standby Moderator, who is an employee
of the designating party or one of its political subdivisions

-

or agencies, shall serve without fee in exercising the functions

of the Moderator.

I. The Moderator or any party may bring an action against
any one or more other parties to enforce this Agreement or a
decision of the Moderator made hereunder. Such action shall
be brought in the United States District Court for the Dis-

.

trict of Columbia, and each party consents to venue in said
court and to service of process upon it from said court,
provided that if the action is between two states of the United

States, such action may be commenced in the Supreme Court of

the United States. 1In any such action the joinder of all
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parties hereto shall not be deemed necessary or indispensable
merely because they are parties to this Agreement. Applica-
tion for or receipt of a determination by the Moderator shall
not be a prerequisite to -the maintenance of an action by a
party, but any decision made.by the Moderator on a matter
involved in_éaid action, whether before or after commencement
thereof, shall be given the effect set forth in Article I,
Section C. Nothing herein shall be deemed to be a waiver of'
any immunity any party may have from a claim fo? monetary
damages or a claim which has substantial fiscal impact,
except for the fees and expenses which are provided to be
paid pursuant to the agreement. It is the intention of the

parties that any matters involving the technical aspects of

maintenance of litigation be resolved in a manner which ensures

rapid and certain enforcement of this Agreement.
o

ARTICLE 2. Administration.

A. Washington Aqueduct. The Government will provide a
communication control center at the Washington Aqueduct for
the administration of the allocation plan as provided herein.
‘The Washington Aqueduct Divisipn, U. S. Army Engineer Dis-
trict, Baltimore ("the Aqueduét"), will collect, receive,
record and accumulate daily reports regarding the flow of
the Potomac River and the quantities of water being with-
drawn from-the defined portion of the Potomac River, and the

quantities of water withdrawn and available from all other

10
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sources for use within the Washington Metropolitan Area, by
the parties and the political subdivisions, autﬁorities, and
permittees of any of them, and by any other water with=
-drawing entity which may formally be added or made subject
to this Agreement subsequen£ to its initial execution.
Subject to the parties’ riéhts of appeal to the Moderator,
the partiés grant to the Aqueduct, and to each other, the
right to inspect docuh;nts, records, meters, facilities and
other items necessary to decide any question or verify '
reports made by any party és a conseguence of this agreement.
Beginning with the §}ert Stage, thé»Aqueduct will keep the
Moderator informed as to the staée of flow iﬁ the Potomac

River, and, during the Restriction and Emergency Stages the

fair share allocated to each user, and all information utilized

o

for determining the allocation. The Aqueduct will provide all

parties with the same information relating to allocation, the
quantities of water being withdrawn by all users from any and
all sources, and the flow-of the Potomac River. To permit
uniformity of reports and to implement the administrative
measures specified herein, reports and calculations, by or to
the Aqueduct, of daily withdrawalspbr daily flows, will be
based on the twenty-four hour period from one midﬁight to the
following midnight, unless the parties subsequently agree to
a different twenty-four hour measuring period. The Aquéduct
will calculaté the total daily flow by adding the withdrawals

during the previous 24 hours at all withdrawal points and the

11
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remaining daily.flow over the Washington Aqueduct Dam at Little
Falls, as determined by the readings recorded on the USGS gage
at Little Falls during the preceding twenty-four (24) hours.
The average reading will determine the flow over the dam for

the previous -day. '

B. Stages of Flow in the Potomac River. The Aqueduct
will determine from the information accumulated when the
following stages exist in the defined portion of the Potomac

River.

1. Alert Stage. When the total daily withdrawal from
the subject portion of the Potomac River is equal to or
greater than fifty percent (50%) of the total daily flow,
but 1less fhan 80%, the Aqueduct will declare an "Alert

Stage" to be in effect.

2. Réstriction Stage. When the total daily withdrawal
from the subject portion of the Potomac River is equal.to or
greater than eighty percent (80%) of the total daily flow,
thé Aqueduct will declére a “"Restriction Siage“ to be in
effect and the Aqueduct will request the U. S. Park Service

to discontinue putting Potomac River water into the C&O

Canal.

3. Emergency Stage. When the estimated total daily

withdrawal for any day within the ensuing five (5) days.

12
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from the subject portion of the Potomac River is expected
to exceed the daily river flow anticipated, the Aqueduct

will declare an "Emergency Stage" to be in effect.

L3

C. Allocation of Flow. Whenevér the Restriétion
Stage or the,Emergency Stage is in effect,>the Aqueduct shall
daily calculate and advise each user (as defined herein), and
the Moderator, of each user's allocated fair share of the
waten“a$éi1able from the subject portion of.the Potomac River
in accordance with this Section C. In calculating tﬁe amount
of water available for allocation, the Aqueduct will determine,
in consultation with the parties and based upon then current
conditions and information, any amount needed for flow in the

Potomac River downstream from the Little Falls dam for the

purpose of maintaining environmental conditions ("environ-
mental flow-by"), and shall balance such need against essential
human, industrial and domestié requirements for water. The
Agqueduct’s determination shall be based upon thg data and shall
give substantial weight to conclusions for environmental

flowby submitted by the State.

1. For the purposes of this Section C, the term "users”
refers to the following entities which are or may be appro-
priating water for public water supply purposes from the
subject portion of the Potomac River; namely, the Government
(including its water customers), the Commonwealth for and on

behalf of herself and each of her political subdivisions and

13
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authorities (including the Authority), the State and the
Administration (for and on behalf of its permittees whether
or not parties to this Agreement), the District of Columbia,

the Commission, and such entities which may formally be

added or made subject to this Agreement subsequent to its

initial execution. _ ,
Oa cf<£n‘%e.474nc67AS'qr(¢’““{ﬁﬁ“'3 '

2~,\anh user shall report to the Aqueduct (and to each
other) ﬁhe number of gallons of processed water pumped daily
to all its customers from all sources during each winter
period (the months of December through February), qommencing
with the winter period 1977-78. °‘The amounts pumped during
the 5 most recent winter pgriods which have elapsed as of the
time of allocation, or less than 5 if fewer have so elapsed,
shall be combined for the purpose of computing each user's
average daily winter use; except that, in the case of a user
first withdrawing water subsequent to the initial execution
of the Agreement, the~average daily winter use of such user
shall be the average of the amounts of water pumped during
all of .the wiﬁter periods, commencing December 1 of the year
immediately pfiér to its first withdrawal from the subject
portion of the river, which have elapsed as of the time of
allocation, but not exceeding the 5 most recent winter
periods. The ratio which the average daily-winter use of
each user bears to the average daily winter use of all users

will be applied to the daily amount of water available at the

14
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time of allocation from the subject portion of the Potomac
River (after deduction for environmental flow-by) and all
other sources as specified in Paragraph 5 below (calculated at
maximum capacity practicable). .The resulfing amount, less

the amount then available to said user by use of the maximum
capacity practicable from all such other sources, will be

such user's éllocated fair share of the flow of the Potomac

River.

3. a. The formula set forth in Articie 2.C.2. shall con-

tinue in effect unless changed by unanimous consent of the

governing parties or as set forth below. After January 1, 1988,

any of the governing parties which desires to change the
allocation formula shall give written notice to all other
parties. Within 60 days thereafter, both the governing and
member parties shall meet for the purpose of negotiating a
reolacement formula. In the event that no such replacement
formula is agreed on by the governing varties within one

year after receipt of the aforesaid notice, the allocation
ratio which weuld have been in effect for the summer of the
year in which the notice was given shall be used ae an interim
allocation ratio for the withdrawal of water during subsequent
periods of low flow until such time as the governing parties
agree upon a replacement formula. Any governing party, at

any time after the expiration of one year from the receipt of
such notice and after the exhaustion of such administrative
procedures as may be applicable if it is a permittee for

15
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water appropriation or withdrawal, may apply to a court of

.
Che e ma s s sy & o

competent jurisdiction for an adjudication of such rights,
if any, as it or users associated with it may have to a ;&
greater:. share of wéter than seﬁ by the interim allocation . [——
ratio, provided that all parties shall adhere to the

interim allocation ratio until and unless altered by a

decision of such court. Applications for intakes or other

i

:
i

i
]

I

i
o
-
a
*

s

modifications to water works shall continue to be received
and processed during periods in which the interim allocation

ratio is in effect, but such ratio shall be recalculated

only in the event of the grant of an application to a new -
user as set forth in Section E of Article 3. w#— fc MM/‘J‘”AM/;},;,

b. Any formula negotiated pursuant to subparagraph a -
hereof shall allocate water on a fair and equitable basis and
shall take into consideration, among other things, (a) steps
taken by parties which can do.so to minimize dependence upon
the Potomac River during periods of low flow, (b) the nature

and effectiveness of water conservation methods put into

effect, (c) steps taken to increase the water supply available .
for the Washington Metropolitan Area, (d) then current :L‘
population growth and planning for future growth, (e) feasi- %j
bility and availability of new sources of water, and (£) . ?

technological advances in water treatment and water quality ;

measurement. l
. v L
c. In any court proceeding instituted pursuant to sub- \ i
paragraph a, neither the signing of this agreement nor the r-

16
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passage of time thereafter shall be asserted as a waiver or

diminution of any party's rights to, or right to seek, a greater

share of water from the subject portion of the river. Such E%g
ol
"action shall be brought 'in the United States District Court p—

for the District of Columbia, and each party. consents to venue
in such court and to service of process upon it from such

court, provided that if the action is between two states of

V.

_—
» ¥

the United States, such action may be commenced in the Supreme

Court of the United States.

4. 1In the event the applicable allocation formula results

. . . ‘ . : -
in an allocation exceeding the proposed withdrawal of any

user, the excess amount shall be reported by said user to

the Aqueduct fer—realleeationr G Fhe %ﬁed/‘/ JA‘///"‘?/A“'[
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the terms™\Qf this Agreement includes the maximum capacity

m Patuxent and Occoquan as it exists~in each

practicable fi N

case on December 3], 1977, and both the nat al flow and the

N -'\

augmented flow from &xisting upstream réservoirs, in addition 5 ol
\ » _— -2t
_to Bloomington Lake, 6:\%§e subjec¢t portion of the Potomac ,g‘;éyﬁq
: N ST e
River. Any other augmentatjen to flow, reservoir storage, or /<AZ/C;:

treating capacity devel6ped b;\a§user after December 31, 1977,
shall not be made~-Subject to the_é&{ocation formula, but -
those users o incur, or participaé?&in the payment of, the

. N

A
expendjrlires for such augmentation may éqree as to how it 1is

-
"
)

roeomant _with
eemeR Wit

et amt——shaedidi—£

. \.
‘ v
SN

=
N

-1 f— N &G
T~ COoOpPYy ULl SOluRuys
N\

/s

17




Scanned February 4, 2009

he_othe o eeog O . sote ovEce—-e 3-t&,

supply for the District of Columbia is the Potomac Riwef, each

,. .
Cop eresase

Te
AZoncr

other party will offer the District an opperfunity to participate /oéég

in a portion of any additional augqmentation for use during the

Restriction and Emergency stages on reasonable terms, unless

ch—eart 9 chows ~that €asibleto a0 TUT

6. In the event a disaster, such as a major fire or

water main break, results in an abnormal loss of a significant

portion of any user's water supply, the Aqueduct shall determine

suitable adjustments in low flow allocation during the emergency

period created by the disaster only, taking into consideration

all sources available to the users.

7. Water from the emergency pumping station having'its
intake at the estuary of the Potomac shall not be considered
as water available from other sources for the purposes of
Section 2.C.2. or otherwise included in computations made

under this agreement.
S ~See Aol ffeckeoe A,/

. ARTICLE 3. Obligations of the Parties.

A. The Government agrees to cause the Aqueduct as the
operating agency to perform the functions and requirements
which are required of the Government and the Aqueduct in this
Agreement, including the furnishing of information to the
other parties relating to the Aqueduct’s water withdrawal

and use, the same as required by other parties to be furnished

18
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to the Aqueduct under Subparagraphs B and D, of this Article.
These functions and responsibilities-of the Aqueduct shall be
carried out under the supervision of the District'Bngineer,
U.S. Army Engineer District, Baltimore, or his designee, who
shall be responsible for. making the determinétions required

in the discharge of these responsibilities.

B. The parties agree to providé the Aqueduct with all
the information relating to the withdrawal and use b;ﬂthem,
their permittees, entities reporting through them and their
political subdivisions, as applicable, of the waters of the

subject portion of the Potomac River and availability from

other sources which is needed for the administration of the

allocation system.

C. The State agrees that all appropriation permits
granted by the Administration:for any appropriation of water
from the subject portion of the Potomac River shall include
a provision subjecting the permittee to the provisions of
this Agreement. Nothing herein shall restrict or limit such
authority as the Administration may properly have to issue

.
permits or impose low flow allocation requirements upon any
other water appropriating permittee withdrawing water from
other segments of the Potomac River, or to enforce provisions
of its.permits in the subject portion of the Potomac River;
nor any such authority as the Commonwealth may have; nor the

authority of the Government with respect to navigable waters,

19
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including the regulation of commerce among the states and

with foreign nations.

D. The parties will comply with the determinations made
by the Aqueduct pursuant to this Agreement, unless and until

overturned pursuant to the terms of Article 1.

.

_E. Any community or entity wﬁich seeks to approériaté
water from the subject portion of the Potomac River shall
either become a member party to this Agreement or shall be
‘governed by a permit which includes the low flow allocation
formula and such other provisions as are necessary to effect
the purposes of this Agreement. 'Any such community or
entity may apply for permits necessary to build water intake
structures or to appropriate water, and such permits shall
be processed in accordance with the rules and regulations of
the permit-issuing agency, notwithstanding the pendency of
negotiations or the imposition of an interim allocation ratio
pursuant to Section 2.C.3. If the necessary permits are
granted to a community or entity not previously withdrawing

water from the subject portion of the river, the existing

interim allocation ratio shall be recalculated based on

A

winter period use for the year immediately prior to the first

withdrawal from the subject portion of the river by such
new user. The average daily winter use of the new user
for such winter period and those of the other users employed

in determining the interim allocation ratio shall be employed

20
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to compute a revised interim allocation ratio which shall remain

in effect until a replacement formula is determined pursuant

to Section 2.C.3. «—— Jae %J/ﬂé»«/(/q/

_F. Thls Agreement does not affect such rights as parties
or others subject to- thlS agreement may have to grant or obtain
permits to appropriate addltlonal amounts of water during
periods other than the Restriction or Emergency stages, but
except as'specifipally'provided in Article 2, Section C and
Article 3, Section E, any additional water use resulting there-

from shall not affect any user s allocated fair share during

such stages. ;
ARTICLE 4. Review

In the month of April in each year during the term of
this Agreement the parties shall convene for the purpose of
reviewing the provisions of tnis Agreement and considering
any modifications thereof, and make such modifications as
the geverning partiesjagree upon. Upon agreement among the
governing parties, review and modifications as might be
agreed upon can occur at any time and not be necessarily
limited to the annual, April consideration: Entities shall

be admitted as new member parties upon unanimous agreement

of the governing parties.
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ARTICLE 5. Revocation.

This Agreement shall not be revoked without the unanimous consent

of the governing parties.
ARTICLE ‘6. Effective Date.

This Agreement shall become binding when: (1) it is

executed by the parties, and (2) a Moderator has been selected ,'

as provided ‘in Article 1.G, and (3) the Government issues one
Or more permits forithe construction of any water diversion
structure or water intake in the subject portion of the Potomac
River to any party hereto or political subdivision or authority
thereof, and (4) all acts have been taken by each of the parties
hereto necessary to make this agreement binding and enforceable
with respect to each of them, including, if necessary,
ratification by the legislatures of the signatory states.
Notice that all such necessar§ acts have been taken by each of
the parties shall be delivered to the other parties along with
the opinion of its respective counsel or attorney general that
the acts taken are sufficient to cause this agreement'to become
effective, binding and enforceable under the laws or charter

of such parties. The parties will, howeveg, commedce to record
and maintain the'consumption figures and other base data called
for under the foregoing provisions of this Agreement, at the

time they execute this Agreement. This Agreement may be

executed in one or more counterparts,

22

. ' H
——— ——— |

>
\
~n

Loy, e——— Sy
ioad . R
.. . S Yall

14
\

o

...] - em
(
..l(. ;e




Scanned February 4, 2009

ARTICLE 7. Severability.

The provisions of this agreement shall be severable and
if&any phrafe, clause, sentence or provision of the agreement
is declared to be unconstitutional or the applicability
thereof to'any party is held invalid, the remainder of such

agreement shall not be affected thereby.

IN WITNESS WHEREOF, the parties hereto have executed
this Agreement as of the day and year first above written,

except as a different date of execution-may be noted following

any party s signature.
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ATTEST: THE UNITED STATES OF AMERICA

7 2 "
e rm
K <://f2}éf of Englnee;s

THE STATE OF MARYLAND

fg%z;fiay/€2?bé:/é’ vBY / g Q L"h. < 3 ,,,

Governor

ey AN AT

4 Sécretary of Natural
. Resources ‘

THE COMMONWEALTH OF VIRGINIA

\ po
ZlL Sl BY i

.
.
0 m——— o c——

»

"2’

Governor

| ——
(Cd L ~>('LCI Db Te-~

Vice Chairman, State Water
Ccontrol Board

LR
o

LSRN

THE DISTRICT OF COLUMBI AL

otk Bello o trrthlds

e

EXEC SECEETARY, D. C. - ! YOKM o
o 412291 7///// :” 

Director of Environmental
Services

>

r
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NABOP-F/4 (Washington Suburbah Sanitary Commission) 76-328
NABOP-F/4 (Washington Suburban Sanitary Commission) 76-804
NATOP-F/4 (Fairfax County Water Authority) 76-1126

Honorable James A. Joseph
Under Secretary of the Interior
Washington, D. C. 20240

Memorandum of Intent

Dear Mr. Joseph:

This memorandum clarifies the interit of the parties with respect
to implementation of the Low Flow Allocation Agreement in response to
the concerns expressed by the United States Fish and Wildlife Service
and the Department of the Interior with respect to the captioned
permit applications. The problem at issue is to assure that thare
will be enough water remaining in the Potomac River after withdrawals 4(
by the proposed intake structures to avert severe and irreparable
damage and disruption to the Potomac River ecosystem, and to recognize
the need to avoid damage to properties of the National Park Service.

This will be addressed as follows:

1. Until any of the proposed intakes has begun to withdraw
water, there will be no change in the current water wi thdrawal
situation. Thus, there is no need for an "environmental flow-by"
amount until at least one such intake has become opcrational, there

- being no such amount in effect now.

2. The Low Flow Allocation Agrecment of January 11, 1978,
provides that in calculating the amount of water available for allcca-
tion, an amount shall be set aside for the maintenance for environaoental
conditions. Specifically, Article 2.C. states in part:

"In calculating the amount of water available for allocation,
- the Aqueduct will determine, in consultation with the parties
and based.upon then current coaditions and information, any

amount needed for flow in the Potomac River downstresm from *
‘the Little F2lls dam for the purpose of maintaining ecnviron-

mental conditions ("environmertal flow-by"), and shall

balance such nzed against essential human, industrial aad

domestic requirements for water. The Aqueduct's determinatioa

shall be based upon the data 2ad shall give substantial

weight to coaclusions for environmental flow-by submitted

by the Stata."
\—‘—_ﬁ
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3. 1In calculating the total dzily withdrawal to determine
whether the Restriction and Emergency Stages are to be put into
effect pursuant to Article 2.B. of the LF£A, the Washington Aqueduct
will include along with the amount of water withdrawn from the
subject portion of the river that armount designated as the environ-

_mental flow-by. Thus, when the Washington Aqueduct determines that
the amount withdrawn, combined with the environmental flow-By amount,
is equal to or greater than eighty (80) percent of the total daily
flow, the Restriction Stage will be put into effect and allocation
will begin. During the Restriction or Emergency Stages, the
Washington Aqueduct will (subject to the availability of funds)
reduce withdrawal from the Great Falls intake and increase withdrawal
from the Little Falls intake consistent with maintaining favorable
environmental conditions between Great Falls-and Little Falls.

4. A joint study proposed by the State of Maryland and
conducted in cooperation with the Department of the Interior, the
Army Corps of Engineers, the Environzental Protection Agency, and
the Commonwealth of Virginia ("the joint study") is currently underway
for the purpose of determining an environmental flow-by amount for
the aforesaid provision of the Low Flow Allocation Agreerment. Wnen
the results of that study are complete, it will constitute the data
and conclusions to which reference is made in the aforesaid provision
of the Agreement. The study will automatically, therefore, become
the basis for execution of that provision of the Agrcement.

5. Should the joint study, for any reason, not be completed
by the time any intake becomes operational, the Washington Aquaduct,
as initial administrative authority under the Low Flow Allocation
Agreement, will utilize such enqvironnental flow-by amount as shall
be set by the Secretary of the Army in consultation with the Secretary
_gg_Ehg_lggggig;. The Secretary of the Army shall also solicit the
views of the signatories to the Agreement.

6. It is expected that the joint study will determine, among
other things, (a) an environmental flow-by amount, and (b) a schedule
of the ecological consequences of each level of flow below the environ-
mental flow-by amount. In administering the above-quoted provision of
the Low Flow Allocation Agreement, the Washington Aqueduct will not
{nvade such an arouat absent_essential need. In determining such need,
the Washington Agqueduct shall assure itself that the localities and
jurisdictions affected have made maximum use of other sources of water
and imposed maximum conservation measures. The decisions of the
Washington Aqueduct will be appealable to the Moderator under Article 1
of the Agreement. Any objection of the Department of the Interior or
other Federal agency to any such decision of the Washington Aqueduct
will be raised by appeal to the Moderator by the Department of the

Army.
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7. 1In recognition of the need of the C & 0 Canal National
Historic Park for minimal amounts of water to maintain the integrity
of structures, the ifational Park Service will not be obligated to
consider a complete cutoff of its intakes until such time as the
Washington Aqueduct determines it necessary to invade the environ-
mental flow-by amount. Whenever the Restriction Stage is in effect
and following a request by the Washington Aqueduct, the Wational Park
Service will consider means of reducing the demand for water with-
drawal by the C & O Canal National Historic Park from the subject
portion of the river consistent with the preservation of the Park's
resources.

8. Nothing in this memorandum shall be construed as purporting
(a) to diminish the rights of the Secretary of the Interior to meet
‘his statutory responsibilities to protect the National Park along the
river, or.(b) to alter Article 3.C of the Low Flow Allocation Agreemant.

The signatories to the Low Flow Allocation Agreement have been
consulted with respect to this interpratation and application of the
Agreement, and they concur in it. Reference to” this memorandum shall.
be placed in any of the captioned permits granted and in any future
permits for withdrawal structures from the affected portion of the

Potomac River.

Sincerely,

k 7 VP s

DRAKE WILSON
Brigadier General, USA
Acting Director of Civil Works
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Modification No. 1
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MODIFICATION NO. 1
POTOMAC RIVER LOW FLOW ALLOCATICN AGREEMENT
DATED AS OF JANUARY 11, 1978

TICLE 2.C.2. is modified by adding the phrase "On or before March 15 of each

year," at the beginning of the firs% sentence.

ARTICLE 2.C.3.a. is modified by adding the folloﬁing paragraphs at the end thereof;
“puring such time as there is in effect a legally enforceable
agreement by and among the Aqueduct, the -District, the Authority
and the Commission providihg for the regional management of all
their water supply facilities for the benefit of the Washington !
MetrobolitanvArea and the proposed Little Seneca Lake has been
constructed and is operational, the foregoing paragraph shall be
inoperative and the following paragraph shall become operative.'
The allocation formula set forth in Article 2.C.2., or any
subsequently revised or replacement formula, may be revised or
replaced by unanimous agreement of the governing parties as
herein provided. At the April 19SS mectins of the parties and
at each fifth annual April meeting thereafter, the parties shall
review and evaluate the fairness and reasonableness of the formula
then in effect in the light of: experience géined i; the operatioﬁ
of the agreement during the preceding five year period; then current
estimates of future water demands in the Washington Metfopolitan
Area; adequacy of then available ﬁnd prospsctive future supplies
of water to satisfy future demands; experience gained in_the
regional management of available water supply-facilities to optimize
their use; factors listed in subparagraph 2.C.3.b.; and such other
factors as may be pertinent. If as a reszult of any such review and

evaluation the governing parties shall determine that the formala
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then in effect is not fair and reasonable, they shall revise or replace
the formla in such manner as they shall deém appropriate. Notwithstanding
the foregoing, if at any other time any party desires to secure a revisiop
or replacement of the formula, it shall give writtas nctice thereor to
all other parties and, within 60 days after such notification, the parties
shall meet for the purpose of negotiating a revision or replacement of

the formula. Unless énd until a revised or replacement'formula is agreed
upon by unanimous agreement of the governiﬁg parties, the formula then in
effect shall continue in effect. However, any party, at any time after
the expiration of one year from the filing of such notice and after the
exhaustion of such administrative procedures as may be applicable if it

is a psrmittee for water appropriation or withdrawal, may apply to a

court of competent juri§diction for én adjudication of such rights, if
any, as it or users as;ociated yith it may have to a greater share of
water than set by the formula then in effect. All parties shall adhere

to the formula then in effect until and unles: altered by a decision of
such court. Applicatiohs for intakec or other modifications to water
works shall continue to be received and processed during periods in

which negotiations of a revised or replacement formula are in effect

and during the pendency of any litigation relating thereto."

ARTICLE 2.C.k. is modified to read as follows:

“4, 1In the eveﬁt the applicable allocation formula results in
an allocation exceeding the proposed withdrawal of any user, the
excess amount shall be reported by said user to the Aqueduct and the
Aqueduct shail reallocate said excess amount among the other users

in a reasonable manner."
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ARTICLE 2.C.5. is modified to read as follows:

L “5. The water subject to the allocaticn forzula under the
terms of this Agreement includes (i) the maximum capacity then
practicable from the Pa.tuxen{: River and the Occoquan River;

-(ii) thé natural flow of the subject portion of the Potomac River;
and (iii) augmented flow of the subject po;tion of the Potomac
River resulting from releas;as (for whatever purpose) from existing

upstream reservoirs, including Bloomington Lake and Savage Lake and

from the proposed Little Seneca Lake when completed and operational."

ARTICLE 2.C. is modified by agding the following new paragraph;

"8. In April 1990 and in April of each fifth year thereafter
dﬁring such time as there is in effect a legally enforceable agreeﬁent
by and among the Aqueduct, the District, the Authority, and the Com-
mission providing for the.regional management of all of their water
supply facilities for the benefit of the Washinéton Metropolitan
Area and the proposed Little Seneca Lake has been constructed and
is operational, the Aqueduét, the District, the Authority, and the
Commission shall review and evaluate the adequacy of the then available
water supplies to meet the water demands in the Washington Metropdiitan
Area which may then be expected to occur during the succeeding twenty
year period. If as a result of any such review and evaluation it is
determined that additional water supplies will be required to meet
the expected demands, the Aqueduct, the District, the Authority, and
the Commission shall undertake negotiations to provide the required
additional water supplies and, when.provided, water from such ad-
ditional water supplies shall be included az water zubject to the

allocation formula under the terms of this fAgreement."
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ARTICLE 3.E. is modified by adding the following paragraphs at the end thereof:

“During such time as there is in effect a legally enforceable
agreement by and among the Aqueduct, the District, the Authority, ang '
the Commission providing for the regional management of all of their
water supply facilities for the benefit o; the Washington Metropolitan
Area and the proposed Little Seneca Lake has been constructed andris
operational, the foregoing paragraph shall be inoperative and the
following paraéraph shall bécome operative. - '

Any commnity or entity which seeks to appropriate water from
the subject portion 6f;the Potomac River shall either become a
member party to this Agreement or shall be governed by a permit
which includes the low flow allocation formula and such other pro-
visions as are necessary to effectvthe parposes of thiz Agreement.
Any suchiéommunity or entity may apply for permits necessary to
build water intake structures or to appropriate water, and such
permits shall be processed in accordance.with the‘rules and regu-
lations of the permit-is;uing agency, notwithstanding the pendency

of negotiations or litigation pursuant to Section 2.C.3."
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¥ -
ADOPTION BY GOVERNING PARTIES

—

At a meeting held on the 15th day of April 1982, and by subsequent corresponden

and telephone polling, representatives of the governing parties unanimously recommen

adoption of the foregoing Modification No. 1 of the Potomac River Low Flow Allocatio

Agreement, dated as of Jamuary 11, 1978, and the same is hereby agfeed fo andﬂadopte

by the governing parties as qf the dates indicated opposite their signatures.

Witness the following signatures:

ATTEST: THE UNITED STATES OF AMERICA

By

Secretary of the Army

)

22 JUL 1982 2 N
(Date) ﬁffef of Engineers

i s

THE smﬁ OF MARYIW _—
By ,{( «'//’/V‘(('/L’//

_ Cpvernor
. — -
22 JUL % N A I I
(Date) Secretary of Natural Resources
THE COMMONWEALTH OF VIRGINIA
By W [( - ‘ZG‘Q/Q
Governor
B2 JUL i )i« \3‘ J
(Date) Chd1 , State Watfef Control Boarc
£ DISTRICT OF IA
B ya
.ayor
£2 WL rer oL

(Date) ﬁlrector, ‘53‘ ent of Environmer
Serv ces
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C-E-R-T-I-F-I-C-A-T-E

Ve, the unders:.gned representatives of the govern.ng nart:es to the

Potomac Biver Low Flow Allocation Agreeament, dated Jemary 11, 1978, do »

heveby certify that, at a meeting held on this 1Sth day of April, 1982,

we unenimously approved the hereunto sttached Modification No. 1 to the

seid Agreement and egreed to recommend the adopticn the*eox by our respective

governing perties.
Witness the following signatures:

FEFRESENTATIVE OF THE
UNITED STATES OF AMERICA

\‘COL DI-C 7RIy E.ﬂv‘éu"m
(Tizle)

REPRESENTATIVE OF It
COMMONWEAL'E'I oF VIRCINIA

(LS

D) Mausmzr Saez

(Title)

NTATIVE OF Tie
CT OF COLUMRT
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Modification No. 2 [unsigned]
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MODIFICATLLNL R0, 2
POTOMAC RIVER LOW FLOYW AL_ICATION AGREEMENT

DATED AS OF JANCAZT 11, 1978

-~

ARTICLE 2.B.l. 1is mcdified to rzad as follows:

"1. Alert Stage. When tha total daily withdrawal from
the subject portion of the Potcmac River is equal to or '
greater than fifty percent (5633 of the total daily flow,

. but-less than eighty percent {£3%}, the.Aqueduct may, afte

- constltation with the General ¥znager of the Commission and
_ - the Engineer-Director cf the Authority, declare ‘an "Alert
e Stage" to be in effect." )

-

. ARTICLE 2.B.2. 1is modified to r2ad as follows:

. “2. Restrictica Stage. FKiern the total daily with-
R drawal from the subject portion of the Potomac ‘River is
equali to or greater than eighty percent (80%) of the total
daily flow, the Aqueduct may, after consultation with tiie
General Manager of the Commissicn and the Engineer-Director
. 0f -the Authority, declare a "Kestriction Stage" to be in
- effect and, upon -such cdeclaration, the Aqueduct will request
. the U.S. Park Service to discontinue putting Potomac Kiver
water into the C80 Canal."

ARTICLE 2.B.3. is modified to.r2ad as follcws:

- "3. Emergency Stage. When the estimated total daily’
withdrawal for any day within tnze ensuing five (5) days from
. the subject portion of the Potomac River is expected to
exceed the daily river flow-anticipated, the Agueduct may,
after consultation with the General Manager of the Commis-
sion and the Engincer-Dircctor cf the Authority, declare an

"Emergcncy Stage" to be in eficce.

Wit

M

;”"‘ 3

ADOPTICN BY GOVERNING PARTILES

At a meetipg held cn the 15:h day of April 1985, and
by sucsequent correspondence and telephone polling, repre-

sentzzives of the governing rartias umanimously recommenced
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adopticn of the Jareqoing HModification lio. 2 of the Potomac
River ._ow Flow allocation Agreement, dated as of January 11,
1578, &ad the same is hercby agreced to and adopted by the *

governing partics as of the dates indicated opposite their

signatures.
- - WITKESS the following signatures:
. ATTEST: * THE UNITED STATES OF AMERICA
. ' . By R
- ] ’ © .Secretary of the Army
S ) (Date) : : . Chief of Engineer§
g THE STATE GF MARYLAND
- . : S By | Sz
o . : . Governor e
i (Date) — . ‘Secretary ¢f Natural Resources
= - , " THE COMMONWEALTH OF VIRGINIA
.IQ . - 4 3 ~ "‘. - By ; "" ) -. _ Y ::
3 R . TGovernor R
‘g‘ (Date)-- - ‘ _ Chairman, IR
- State Water Control Boarcd:
. - . <HE DISTRICT OF COLUMBIA
.ByA
Mayor.
= (Date; . Direcctor, ULcepartment 6f.

Environmental Services

<. 6:3/249;:;712
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Ancillary Agreement No. 1
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‘ ANCILLARY AGREEMENT 21
TO THE PCTOMAC RIVER LOW FLOW ALLOCATION AGREZMENT.
(MODZRATOR'S COMPENSATION AND REASONABLE EXPENSES)

1. Compensation: Pursuant to Article 1, Section H, of *

the Potomac River Low Flow Allocation Agreement (LFAA), the

governing parties hereby agree that the Modarator shall be

compensated as follows:

a. The Moderator will be paid an annual fee of $2,500.00

(or a ratable portion if the Hoderator's service is less than

a full year).
b. The Moderator w1ll be paid an addltlonal fee of $300.00

per day for each day over seven days in any calendar year that

the Moderator's services are necessary.

2. Pavment of Compensation and Other Reasonable ExXpenses:

* a. The governing parties hereby agree that the State of
Maryland annually shall pay the Moderator the full amount of
compensation and reimbursement for his reasonable expenses in a
manner agreeable to the State and the Moderator, and that each
governing party shall, spbjéct to the availability of funds,
reimburse the State for its equal share. On or before March 1
of each year, the State will submit to each of the other governing
vparties a bill for its share for the pfacediné calend&% yeac.
Subject tq’the~availability of funds such bill shall be paid
within 30 days of receipt. '

b. In any instance where the expenses of the Moderator
may reasonably be'regarded as extraordinary or subject to question,

the State shall consult with the other governing parties in

advance of the incurrence or reimbursement of such expense in
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T . order tc effectuate the p*ov*s;ons of Article 1, Section E, o< the
LFAER. Zach governinc party shall notify the Stzte in wIZiting of
gent who is

the title, adéress, ané phone number of its 3
Vo
o determine the reasonableness of <he Moderatoxr's

ct

zuthorizeé
expenses. For purposes of this paragraph, the agent of the
tate is the Director, Water Resources Rdministration, Tawes

State Office Building, Annapolis, Maryland 21401, (301) 269-3546.

3. Effective Date: The first Moderator will be compensated
under the terms of this Anciliary Agreement 1 for services he
provides in the capacity of Modeféto: on and alfter April 192, 1979.
IN WITNESS WEEREOF, the governing parties hereto have
executed this~Encillafy'agreement to the Potomac River Low Flow

Alloc_étion Agréement, this day of. g MAY 1987 . Ime

ATTEST: ~ THE UNITED STATES OF AMERICA

71424.‘:,*_ Z ﬂ,w_ | Bﬁ% Usa

& Chief of Engineers

| THE-STATE OF MARYLAND °

; e
“—TEL COMMONWEALTE OF VIRGINIZA

-ded

ﬁf?ﬁ/f‘égz>79“v;*/ n/////’;749 | retarn =D lcﬁbﬁ//

. THEZ #CT 0 CCLTMEIA
<. d fi. © f

jo—=t »sz—«-?

(/
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Ancillary Agreement No. 2 [reference by meeting
minutes] |
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III. Ancillary Agreement-2, Moderator Compensatioan

Mr. Peck pointed out that there has been discussion in the past as to
how to properly compensate the moderator (presently Dr. M. Gordon Wolman).
Mr. John F. Herbert, Gemeral Councel, Baltimore District, U.S. Army Corps
of Engineers, -indicated that the Moderator's compensation had been
$2500/year which Dr. Wolman coasidered to be excessive for the work in-
volved. Instead a new rate of $500 per diem was proposed and Ancillary
Agreement #2 was drafted to reflect this new rate. This agreement was then
signed by the State of Maryland and forwarded to the Coumonwealth of
Virginia and to the District of Columbia. Mr. John H. Ariail of the
Virginia State Water Control Board said that the Virginia State Water
Control Board has signed it. Mr. Herbert indicated that Ancillary
Agreement #2 will take effect when it is executed by all parties.

IV. Report of Corps of Engineers Activities

Colonel Gerald C. Brown, District Eagineer, Baltimore District, U.S.
Army Corps of Engineers, spoke on Corps activities over the preceding
year. .

A. . The Metropolitan Washington Water Supply Study

This report was issued on December 2, 1983, and has been
circulated for review and coument. Colonel Brown thanked the various
gtates for their comments. - The final report by the Chief of Engineers
should be out in the next several moaths and it will then be submitted
to Congress. Also, the National Academy of Engineers has just
completed its review of the Metropolitan Washington Water Supply

Study.

~B. Bloomingtoun Dam

Things are going very well at Bloomington. The lake has now
reached its recreational elevation. Oum April 7, 1984 the Corps opened
the Howell Rum boat lauaching area and the Maryland and West Virginia
scenic overlooks. . The Howell Run picnic area will open for the first
time on May 5, 1984. The campground at Bloomington lake opened last

summer.

Some construction activity continues. Aa erosion protection
project at the dam and spillway is 99 percent complete and the total
cost will be $140,000. Slope stability and embankment work near the
railroad track is almost complete. Most work on relocated State Route
46 has been completed and the State of West Virginia has taken over
its operation and maintenaunce.

C. Water Quality

The water quality in the upper Potomac has significantly improved
since Bloomington came on linme. Fisheries have been established both
in the lake and in the North Branch below the lake. There is now a
possibility of maintaining a fishery where none has existed for the
last 100 years. Colonel Brown expressed his thanks for the advice omn
water control strategies by the Instream Flow Committee.

-2— -




